
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

MIDWEST GENERATION, LLC ) 
) 

Petitioner, ) 
) PCB 25-4 

v. ) Permit Appeal (Land, CCR) 
) 

ILLINOIS ENVIRONMENTAL ) 
PROTECTION AGENCY,   ) 

) 
Respondent ) 

APPEAL OF CCR SURFACE IMPOUNDMENT OPERATING PERMIT AND 
REQUEST FOR PARTIAL STAY 

NOW COMES Petitioner, MIDWEST GENERATION, LLC, (“Midwest Generation” or 

“Petitioner”), pursuant to Section 40(a) of the Illinois Environmental Protection Act (“Act”) (415 

ILCS 5/40(a)) and 35 Ill. Adm. Code 105.200 et seq., and requests a hearing before the Board to 

contest certain permit conditions contained in the final Coal Combustion Residual (“CCR”) 

Surface Impoundment Operating Permit issued by the Illinois Environmental Protection Agency 

(“Illinois EPA” or “Agency”) for Midwest Generation’s Powerton Generating Station, served on 

Petitioner on July 3, 2024 (“Permit”). A copy of the Permit is attached as Exhibit A. Petitioner 

further requests that the Board stay the contested conditions of the Permit during the pendency of 

this Petition for Review. In support of this Petition for Review, Petitioner states as follows: 

I. BACKGROUND

1. Midwest Generation operates Powerton Generating Station, an electric generating station

located at 13082 East Manito Road in Pekin, Illinois (Tazewell County). 

2. Powerton Station has four CCR surface impoundments, which are the subject of the Permit:

Ash Surge Basin, Ash Bypass Basin, Metal Cleaning Basin, and Former Ash Basin.  
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a. Ash Surge Basin: Historically, the Ash Surge Basin was the primary basin for 

collected CCR that overflowed from the hydro bins that capture most of the ash 

from the Station’s operations.  

b. Ash Bypass Basin: The Ash Bypass Basin was formerly used to receive ash when 

the Ash Surge Basin was being emptied. On July 3, 2024, Illinois EPA issued a 

CCR Surface Impoundment Retrofit Construction Permit to Midwest Generation 

authorizing the retrofit construction of the Ash Bypass Basin. Concurrently with 

the present Appeal, Midwest Generation has filed an Appeal and Request for Partial 

Stay relating to that CCR Surface Impoundment Retrofit Construction Permit 

(PCB-25-3). On October 18, 2024, MWG certified that the Ash Bypass Basin was 

retrofitted pursuant to the plans and specifications.  

c. Metal Cleaning Basin: The Metal Cleaning Basin is an Illinois CCR surface 

impoundment, not subject to the Federal CCR rule, and is not part of the Station’s 

ash sluice system. Instead, it is used as a temporary lay-down area.  

d. Former Ash Basin: The Former Ash Basin is an inactive CCR surface impoundment 

on the north side of the Station. Midwest Generation has not placed ash in the 

Former Ash Basin since it has operated the Station, and, to Midwest Generation’s 

knowledge, ash was last sent to the Former Ash Basin in the 1970s. 

3. In a final decision on July 3, 2024, Illinois EPA issued to Midwest Generation Coal 

Combustion Residual (“CCR”) Surface Impoundment Operating Permit No. 2024-CO-100029 

authorizing operation of the Ash Surge Basin (W1798010008-01), the Metal Cleaning Basin 

(W1798010008-03), the Ash Bypass Basin (W1798010008-04), and the Former Ash Basin 

(W1798010008-05) (“Permit”) (Exhibit A hereto). 
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4. On August 5, 2024, Petitioner and Illinois EPA timely filed a joint notice to extend the 35-

day period within which Midwest Generation may appeal this July 3, 2024, determination of the 

Illinois EPA. On August 8, 2024, the Board issued an order so extending the appeal period until 

November 5, 2024, as requested by the parties. 

5. Midwest Generation has raised with Illinois EPA a number of comments and concerns 

relating to the Permit as issued and conferred several times with Agency permit staff regarding 

these comments and concerns. While the parties were able to reach tentative concurrence on nearly 

all of the issues during these discussions, the parties have not yet been able to fully resolve the 

matters that are now the subject of this Appeal. 

II. REQUEST FOR PARTIAL STAY OF THE PERMIT 

6. Midwest Generation respectfully requests the Board stay the effectiveness of the following 

conditions pending a final decision of the Board: Special Conditions 6, 11, 14, 15, 16, 17, 19, 20, 

21, 22, 25, 26, and 28 and the permit identification information provided in the headers of each 

page of the Permit. 

7. The Board has discretionary authority to grant a partial stay of a challenged permit where 

a petitioner has so requested. Community Landfill Company and City of Moses v. Illinois EPA, 

PCB01-48, 01-49 (Oct. 19, 2000). The factors the Board may consider in determining whether a 

stay is appropriate are: (1) a certain and clearly ascertainable right needs protection; (2) irreparable 

injury will occur without the injunction; (3) no adequate remedy at law exists; and (4) there is a 

probability of success on the merits. Id., See also Saint-Gobain Containers, Inc. v. IEPA, PCB 04-

47 (Nov. 6, 2003); Bridgestone/Firestone Off-Road Tire Co. v. Illinois EPA, PCB 02-31 (Nov. 1, 

2001). Notably, the Board is not required to consider every one of the four factors in making the 

stay determination. Bridgestone at 3. 
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8. Midwest Generation will suffer irreparable harm if the Board does not issue a stay because 

it will be forced to operate in a state of noncompliance with the Permit and the law and will thus 

be at continual imminent risk of enforcement action. In contrast, neither the public nor the Agency 

will be harmed if a stay is granted, particularly since the Agency has already informally agreed in 

principle to all of Midwest Generation’s requested changes regarding the conditions. Further, 

Midwest Generation’s appeal of the identified permit conditions would be rendered moot if it had 

to comply with the contested conditions during the appeal, and Midwest Generation’s right to 

appeal the permit conditions is a certain and ascertainable right that needs protection. 

III. ISSUES ON APPEAL 

9. Midwest Generation hereby petitions for review the Agency’s inclusion in the Permit of 

the following identified terms and conditions and asks the Board to reverse and remand the Permit 

to the Agency specifically for the purpose of removing the conditions or revising the Permit as 

requested herein. This Petition for Review is timely filed in accordance with the Board’s August 

8, 2024, order extending the appeal period until November 5, 2024. 

A. Permit Header 

10. The permit number is incorrect in the headers of each page of the permit. 2021-CO-100029 

is listed and should be changed to 2024-CO-100029. 

B. Special Condition 6 

11. The Permit Application Log No. is incorrect and should be changed to 2021-100029, as 

listed in Special Conditions 3 and 8. 

C. Special Condition 11 

12. Petitioner requests the first sentence be updated to remove the reference to MW-23 and 

replace it with, “…and two additional downgradient wells, MW-22 and a second newly installed 
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well in the Silty Clay/Silt Unit.” This will allow Midwest Generation to name the well most 

appropriately based on the final location selected and provides consistency with the language in 

Special Condition 13. Also, as described in Midwest Generation’s comments on the Draft 

Operating Permit dated May 16, 2024, MW-23 is installed and is located in the Sand and Gravel 

Unit. See Exhibit B. 

D. Special Condition 14 

13. Petitioner requests that the “MW-23” listed in Special Condition 14(b)(2) be moved to 

Section 14(b)(3) because, as stated above, it is installed in the Sand and Gravel unit. Special 

Condition 14(b)(2) should be updated to “…MW-18, MW-22, and a second newly installed well.” 

E. Special Condition 15 

14. Petitioner requests the deadline to initiate sampling be extended to “within 90 days of the 

effective date” to allow for maintenance of the temporal spacing between sampling events and to 

be consistent with well installations required by Special Conditions 11 and 14.  

15. Additionally, Petitioner requests that the following be added to the end of the first sentence, 

“…at every well listed in Special Conditions 12 and 13.” Powerton Station has groundwater 

monitoring wells that are not listed in Special Conditions 12 and 13. 

F. Special Condition 16 

16. The last sentence of the leading paragraph should reference Attachment 9-5. Attachment 

9-4 is the Professional Engineer Certification; Attachment 9-5 is the CCR Compliance Statistical 

Approach. 

G. Special Condition 17 

17. Similar to Special Condition 15, Petitioner requests the deadline to initiate sampling be 

extended to, “Within 90 days of the effective date…,” for consistency with other permit conditions.  
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18. Additionally, Petitioner requests that the following be added to the end of the first sentence, 

“…at every well listed in Special Conditions 12 and 13.” Powerton Station has groundwater 

monitoring wells that are not listed in Special Conditions 12 and 13. 

H. Special Condition 19 

19. Based upon a phone conference Petitioner participated in with the Agency on July 12, 

2024, Petitioner understands that the Agency does not intend that all “Structural Components” as 

that term is defined in 845.120 be sampled, such as the liners, leachate collection and removal 

systems, final covers, run-on and run-off systems, and inflow design flood control systems. To 

reflect the Agency’s intent as described during that meeting, Petitioner suggests the Special 

Condition be rewritten as “Within 180 days of the effective date of the operating permit, the 

permittee must provide a chemical analysis of the material used in the embankments of the CCR 

surface impoundments, and underneath the CCR surface impoundments if feasible. To capture the 

lateral and vertical extent, the permittee must drill a total of 10 borings within the berms associated 

with the area of the CCR surface impoundments at the Station, collecting a sample from each 

boring every 10 feet of depth until the boring reaches native soil or bedrock. The samples must be 

compliant with the sampling requirements pursuant to 35 Ill. Adm. Code 845.230(d)(2)(B).” 

I. Special Condition 20 

20. This condition should be updated to match the Responsiveness Summary issued by the 

Agency on July 3, 2024 (see IEPA Responsiveness Summary, pp. 18-19, attached hereto as Exhibit 

B). Midwest Generation will provide samples from the Former Ash Basin and the influent and 

effluent of the Ash Surge Basin within 60 days of the effective date of this permit. As the Ash 

Bypass Basin was out of service for the retrofit project and the Metal Cleaning Basin is only used 

intermittently, neither basin contained, is received, or is discharged CCR and wastewater during 
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and beyond the initial 60 days of the effective date of the permit. Midwest Generation will sample 

the influent and effluent of those basins when they are placed back into service. It is expected that 

the Ash Bypass Basin will be in service by December 1, 2024, but it is not expected that the Metal 

Cleaning Basin will receive metal cleaning wastes before spring 2025. Petitioner requests the 

Special Condition be rewritten as “Within 60 days of the effective date of this permit, the permittee 

must provide an analysis of the influent and effluent of, or the water currently in, the Former Ash 

Basin and Ash Surge Basin. Within 90 days of receiving CCR wastewater, the permittee must 

provide an analysis of the influent and effluent of the Ash Bypass Basin and the Metal Cleaning 

Basin. The permittee must provide an analysis of the waste streams compliant with the sampling 

requirements of 35 Ill. Adm. Code 845.230 (d)(2)(C).” 

J. Special Condition 21 

21. The first and second paragraphs after the table of standards are in conflict. The first 

paragraph states that if the statistical analysis performed pursuant to Special Condition 19 (which 

should reference Special Condition 18) results in a higher groundwater protection standard than 

the current permit limits, Midwest Generation may submit a permit application modification to 

modify the standards in the table of standards. The second paragraph states that background 

concentrations will only be evaluated for changes during permit renewal or after completion of 

construction permits, which have yet to be issued for public notice for three of the four CCR 

surface impoundments at Powerton Station.  

22. The second paragraph also violates the express statements in the Illinois CCR rule. Section 

845.280(c) states that an owner/operator “may initiate modification to its permit by application to 

the Agency at any time after the permit is approved and before the permit expires.” 35 Ill. Adm. 
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Code 845.280(c). To resolve the internal conflict and violation of the Illinois CCR rule, the second 

paragraph should be stricken.  

23. Further, the term “the aforementioned GWPS” referenced in the third paragraph is unclear. 

“GWPS” is not defined in the permit. Accordingly, to provide clarity, Petitioner requests that the 

third sentence be modified to “In the event that exceedances of the groundwater protection 

standards listed in Special Condition 21 have occurred…”  

K. Special Condition 22 

24. The first and second paragraphs after the table of standards are in conflict. The first 

paragraph states that if the statistical analysis performed pursuant to Special Condition 19 (which 

should reference Special Condition 18) results in a higher groundwater protection standard than 

the current permit limits, permittee may submit a permit application modification to modify the 

standards in the table of standards. The second paragraph states that background concentrations 

will only be evaluated for changes during permit renewal or after completion of construction 

permits, which have yet to be issued for public notice for three of the four CCR surface 

impoundments at Powerton Station.  

25. The second paragraph also violates the express statements in the Illinois CCR rule. Section 

845.280(c) states that an owner/operator “may initiate modification to its permit by application to 

the Agency at any time after the permit is approved and before the permit expires.” 35 Ill. Adm. 

Code 845.280(c). To resolve the internal conflict and violation of the Illinois CCR rule, the second 

paragraph should be stricken.  

26. Further, the term “the aforementioned GWPS” referenced in the third paragraph is unclear. 

“GWPS” is not defined in the permit. Accordingly, to provide clarity, Petitioner requests that the 

Electronic Filing: Received, Clerk's Office 11/06/2024



third sentence be modified to “In the event that exceedances of the groundwater protection 

standards listed in Special Condition 22 have occurred…” 

L. Special Condition 25 

27. The word “place” is grammatically incorrect and should be changed to “placed”. 

M. Special Condition 26 

28. The reference to Special Condition 24 is in error and should be changed to Special 

Condition 23. As the Agency agreed in its Responsiveness Summary, the reference to the “Fill 

Unit” in Special Condition 26(c) is in error and should be deleted (see IEPA Responsiveness 

Summary, Exhibit B, p. 21). 

N. Special Condition 28 

29. The requirement to submit one original and two copies of all documents required by the 

permit is unduly burdensome and unreasonable. Indeed, each of the documents is also required to 

be maintained on the Petitioner’s publicly available website, which is also available to the Agency. 

Petitioner requests that Special Condition 28 be modified so that it must submit one copy of all 

certifications, logs, reports, and plan sheets. 

WHEREFORE, Petitioner request that the Board: 

1) Enter an Order staying the effectiveness of the contested conditions of the Permit 

as set forth above. 

2) Conduct a hearing on the contested terms of the Permit; and  

3) Reverse and remand the Permit to the Agency specifically for the purpose of 

revising the Permit in accordance with Petitioner’s objections. 

Respectfully submitted, 
Midwest Generation, LLC 
 
By:  /s/ Kristen Gale   

Electronic Filing: Received, Clerk's Office 11/06/2024



        One of Its Attorneys 
Kristen L. Gale 
Genevieve Essig 
Susan M. Franzetti 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
kg@nijmanfranzetti.com 
ge@nijmanfranzetti.com 
sf@nijmanfranzetti.com  
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